IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF WEST VIRG NI A

DALE W BRADLEY and TAMW L. BRADLEY,

i ndi vidual ly and as guardi ans and next friends of
their mnor children, JUSTIN L. BRADLEY and
JOSHUA D. BRADLEY,

Plaintiffs,
V. Cvil Action No. 5:99CVv144
SUNBEAM CORPCRATI ON,
Def endant .
REPORT AND RECOMVENDATI ON THAT PLAI NTI FES” MOTI ON TO ENFORCE
SETTLEMENT BE GRANTED IN PART AND DENI ED I N PART, PLAI NTIFFES

MOTI ON FOR OTHER APPROPRI ATE SANCTI ONS BE GRANTED, AND THAT THE
APPROPRI ATE LI CENSI NG BOARDS BE NOTI FI ED

. Introduction

Plaintiffs, Dale W Bradl ey and Tammy L. Bradl ey, individually
and as guardi ans and next friends of their mnor children, Justin
L. Bradley and Joshua D. Bradley (Plaintiffs), filed this action
inthe Crcuit Court of Marshall County, West Virginia on Cctober
21, 1999 against Sunbeam Corporation (Sunbeam alleging that
Sunbeam el ectric bl ankets caught fire causing personal injuries.
Sunbeam renoved the action to this Court on Novenber 24, 1999.

On February 13, 2003, Plaintiffs filed a notion to reopen, and

to enforce settlement and for other appropriate sanctions.® The
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Honor abl e Frederick P. Stanp, Jr., United States District Judge,
granted the notion to reopen and referred the notions to enforce
settlement and for other appropriate sanctions to this Court for
recommendati ons for disposition.? For the reasons di scussed bel ow,
the Court reconmends that Plaintiffs’ notion to enforce settl enent
be granted in part and denied in part, Plaintiffs’ notion for other
appropriate sanctions be granted, and recomends that the
appropriate |licensing boards be notified of this Court’s action.
1. Factual Background

The basic factual and procedural background of this case was
presented in this Court’s First Order Regardi ng the Destruction of
Evi dence entered on May 23, 2003® and will not be recounted here.
The Court will, however, review facts that are relevant to the
recommendati ons for disposition of the instant notions.

A. Protected Docunents

During the course of this case, Plaintiffs sought various
docunents and product remai ns fromSunbeam After Sunbeamobjected
to Plaintiffs’ first set of interrogatories and requests for
production, Plaintiffs filed a notion to conpel. On August 8, 2000
the Court denied in part and granted in part Plaintiffs’ notion to

conpel, and ordered Sunbeam to produce various docunents and
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product remains within 30 days of the order (the August 8 order).
Pursuant to Rule 72 of the Federal Rules of Civil Procedure,
Sunbeam fil ed objections with the District Court to the August 8
order. On Novenber 1, 2000 the District Court affirmed the August
8 order.

On Novenber 17, 2000 this Court held an evidentiary hearing
and argunent on Plaintiffs’ second notion for sanctions which had
been filed because Plaintiffs still had not received the ordered
di scovery. That sane day, in a pronounced order of the Court,
Sunbeam was ordered to provide Plaintiffs with the docunents and
product remains by 12:00 p.m, Mnday, Novenber 20, 2000 at
Plaintiffs’ counsel’s office. On the norning of Novenber 20, 2000,
PART OF* the ordered discovery, conprising approximately 80 file
boxes of materials and docunents, were delivered to Plaintiffs
counsel’s office. That afternoon the parties reached a settl enent
agreenent and a settlenment conference was held in order for the
parties to put the ternms of the settlenent on the record in the
presence of the District Court. Plaintiffs agreed to return the 80
file boxes subject to the right to inspect and copy at a later
tinme.

The precise terns of that settlenent, along wth the

“Not wi t hst andi ng the August 8 order, the District Court’s
order of Novenber 1, and this Court’s pronounced order of
Novenber 17, Sunbeam never produced what it considered protected
materi al s.



recommendations as to what sanctions are appropriate for this
Court’s finding that Sunbeam destroyed and failed to produce
evidence during this case, is the issue before this Court. The
actual agreed upon ternms of that settlenent, nanely what Sunbeam
was to provide in the 80 file boxes of docunments, is heatedly
di sputed in the instant notion. The parties agree that the 80
boxes were not supposed to contain any attorney client privileged
docunent s. Beyond that basic understanding, there is much in
di sput e.

After the settlenment of this case, Plaintiffs’ counsel
travel ed to Sunbeami s counsel’s office in Mchigan and inspected
the 80 file boxes. Plaintiffs’ counsel tagged many docunents that
he deened relevant to other cases involving sone of his other
clients who were involved in litigation with Sunbeam After the
tagged parts of the 80 file boxes were copied and sent to
Plaintiffs’ counsel, he inspected them again and di scovered that
several of the docunents he tagged were not provided. Sunbeam
states that after Plaintiffs’ counsel tagged the docunments, it
began the process of copying the tagged docunents. During the
copying process Sunbeam asserts that it discovered that the 80
boxes that had supposedly been cul | ed of privil eged docunents pri or
to being sent to Plaintiffs’ counsel’s office on Novenber 20, 2000,
did in fact contain docunents that it believed, notw thstanding the
court orders finding any privilege was waived, were inmmune from
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di scovery because they contained either attorney client
comuni cations or an attorney’s nental inpressions or other work
product, or both. Believing that one of the terns of the
settlement agreenment was that it was not required to provide
protected docunents to Plaintiffs, Sunbeam renoved the tagged
docunents that contained privileged information or attorney work
product or both, during the copying process and did not send those
protected docunents to Plaintiffs’ counsel

In sum Plaintiffs assert that the 80 boxes that had been
delivered to their counsel’s office should have already been
cl eansed of any privileged docunents. (Mem in Supp. at 2.)
Plaintiffs maintain that Sunbeam s renoval of docunments after the
settlement of the case and during the copying process was
i nappropriate, nefarious, and constitutes bad fath. Plaintiffs
argue that they should receive the docunents that were renoved and
t hat Sunbeam shoul d be sanctioned for this conduct.

Sunbeam counters that the parties agreed that the file boxes
woul d be returned to Sunbeam s counsel’s office in Mchigan, every
page — total ing approxi mately 300, 000 pages — i n t he boxes woul d be
copied, the parties would split the copying costs, and Plaintiffs
woul d recei ve the docunents m nus any “protected” docunents. (Br.
in Oop’n at 5.) Sunbeam mai ntains that the agreenent was that it
woul d not provide protected docunents, and when the 80 file boxes
wer e being generated in a rush over the weekend of Novenber 18 and
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19, 2000, sone protected docunents were inadvertently included in
t he boxes delivered to Plaintiffs’ counsel’s office the norning of
Novenber 20.

B. Destruction of and Failure to Produce Evidence

On May 23, 2003 this Court found that there was evidence
before the Court to support Plaintiffs’ allegationthat Sunbeam had
destroyed or failed to produce evidence while a request for
production had been served in COctober 1999, while a notion to
conpel had been served in February 2000, while this Court was
considering the notion, and after the August 8 order had been
issued. In accordance with Rule 37 of the Federal Rules of Civil
Procedure, the Court gave Sunbeamand its then counsel of record an
opportunity to be heard why reasonabl e fees and expenses, incl uding
sanctions, should not be awarded. The opportunity to be heard was
held on June 10 and 20, 2003.

The foll owi ng summary of testinony is taken fromthe hearing
transcripts. On June 10, 2003, Senior Vice-president Kenneth R
Bell, Esq., (Bell), testified on behalf of Sunbeam Bell descri bed
Sunbeam s retention policy as it relates to docunents and product
remai ns. Bell stated that in relevant part, the purpose of the
retention policy is to hel p Sunbeam nanage t he thousands, close to
600,000 in North America, of returns it receives each year from
custoners and retailers. For the returns it receives, Sunbeam
makes a determination as to what to do with each product. The
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retention policy requires that once a product is returned by a
claimant, it is retained until Sunbeam satisfies the custoner’s
request. Sunbeam considers the product to be the property of the
clai mant; accordingly, it would not be destroyed wi t hout perm ssion
fromthe claimant. To assist with the handling of the returns, the
retention policy uses tracking docunents such as the *“internal
and/or closing information mai ntenance” fornms. Bell stated that
the retention policy provides that once a claimis closed the
product is destroyed.

Several docunents that were entered into evidence at the | ast
hearing, nanely the closing forns, reflect that evidence had been
destroyed or not produced during the discovery portion of this
case. During the evidentiary hearing held on April 11, 2003,
Sunbeam di d not adduce any evidence that contradicted Plaintiffs’
assertion that it had destroyed evidence during this case. In
addition, at that hearing Sunbeam did not adduce evidence to
counter Plaintiffs’ assertion that the closing fornms, and other
docunents admitted into evidence, reveal that Sunbeam destroyed
evidence during this case. At the opportunity to be heard,
however, Bell disputed that the docunentary evidence proves that
Sunbeam destroyed evidence. Bell testified that, to the contrary,
the closing forms do not support the conclusion that Sunbeam
destroyed evidence during the course of this litigation. Bel
stated that the docunents nerely provide information that, as part
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of the retention policy, if the closing formindicated that the

product was “destroyed”, the product was only ready to be
destroyed. Bell testified that sone product renmains may still be
in existence today, and in sone instances, are indeed still in

exi stence. Wien a closing form internal data base form or other
control docunent indicates that a claimis closed, it only neans
that the claimis closed; not that the product itself has been
destroyed. Bell testified that the retention policy is suspended
when Sunbeam | earns that products are the subject of a court order
or that the product remains may be subject to a request during
l[itigation, or both. The retention policy was in place during the
course of the instant litigation, and when Sunbeam recei ved a copy
of the August 8 order it suspended the retention policy in an
effort to conply with the terns of that order. On cross
exam nation, Bell testified that he did not know whether products
that were the subject of requests for production in this case, or
ordered to be produced by this Court, were destroyed. Bell also
stated that he did not have evidence to show that the product
remai ns were produced as part of the discovery requested by
Plaintiffs in this case. Bell again enphasized that once Sunbeam
becanme aware of a discovery request or a court order it would
suspend the retention policy.

In addition, at the first opportunity to be heard, Sunbeanis
nati onal counsel, Stephen T. Moffett, Esq., (Mdffett), testified on
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behal f of hinself and Sunbeam Mffett also testified about the
general adm ni stration of Sunbeam s docunent and product retention
policy and stated that the docunentary evidence before the Court
does not hing nore than prove that when a claimwas cl osed, Sunbeam
deened a product ready to be destroyed. Mffett stated that just
because the box on the closing form | abeled “destroy” had been
checked “yes”, does not nean that the product had in fact been
destroyed. The closing formindicates that a claimis settled; not
that the product has been destroyed. Moffett testified that the
docunentary evidence Plaintiffs allege proves that Sunbeam
destroyed evidence is not accurate. Moffett stated that he
investigated sonme of the clains identified in the docunentary
evi dence and found that, as an exanple, one of the products was
destroyed i n January 2001, after the Bradl ey case settled. Mffett
further testified that between the tinme he received the August 8
order and when this case settled on Novenber 20, 2000, there were
ei ghteen (18) clains nade during that tine. O those 18 clains,
six of the product returns were sent back to the custoner who had
submtted the claimand the products were not destroyed, contrary
to what Plaintiff has alleged in this notion. Mffett testified
that at no tine did he cause Sunbeam to w thhold or destroy any
product sought by Plaintiff via discovery in this case.

Moffett also testified that as he interpreted this Court’s
August 8 order, Sunbeam was only required to produce the product
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remains it possessed as of the date of being served with the
interrogatory, sonetinme early in Novenber 1999. Moffett did
testify that one product that was responsive to this Court’s order
was i nadvertently destroyed in Novenber, 2000. (Tr. at 60.)

On cross exam nation, Mffett testified that sone product
remai ns may have been destroyed. In one exchange with Plaintiffs’
counsel, Moffett admts that whil e requests for production had been
served in this case, he was aware — along with Plaintiffs’ counsel,
that in accordance with the retention policy, Sunbeam had a
practice of destroying product remains. (Tr. at 80-81.) Mffett
also confirmed that “unfortunately” in some instances product
remains were in fact destroyed, but the docunments submitted into
evi dence al so reveal that there are sonme product remains that have
not been destroyed and are in fact still in existence. (ld. at
82.) Moffett further testified that he is not personally aware if
product remains were destroyed, but during this case, Sunbeam had
a retention policy that authorized the destruction of product
remai ns once a cl aimhad been closed and the retention policy was
not suspended until after it received the August 8 order.

At the opportunity to be heard held on June 20, 2003,
Sunbeam s ot her counsel R Scott Long, Barbara A Allen, John E
Hall, and Thomas L. Vitu nmade statenments to the Court. Long and
Al l en stated that they had no personal know edge that evi dence had
been destroyed or nmay have been destroyed during this case. Long
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and Allen stated that at no tinme did they advi se Sunbeamto destroy
evidence in this, or any other, case. Long and Allen stated that
they nmerely served as Sunbeami s | ocal counsel as is required by the
rules of court and that discovery requests were handled and
prepared by Sunbeanis national counsel, Mffett. Long and Allen
stated that they were not involved in the creation or preparation
of the discovery responses in this case in any way.

Hal | stated that he entered an appearance in this matter in
early Novenmber 2000, just prior to the case being settled. Hall
stated that his principal role was assistance with the preparation
of the 80 file boxes of materials that was the subject of this
Court’s Novenber 17, 2000, pronounced order of the Court. Hal
stated that his recollection is that the primary issue in dispute
was the docunment production, not whether evidence had been
destroyed. Hall stated that he participated in the Novenber 20,
2000 settlenent conference before the District Court and his
primary focus during the short tinme he worked on this case was
preparing for trial that had been set for Decenber 5, 2000.

Vitu stated that he and Mdffett serve as national counsel for
Sunbeam in cases pending in jurisdictions throughout the country.
Vitu stated that he had not previously appeared in this Court
because he and Mffett share all of the electric blanket cases
agai nst Sunbeam that are filed all over the country, and Mffett
had been the primary person responsible for this case. Vitu stated
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that he nmerely served as counsel of record in this case. Vitu
stated that he and Moffett handle all of Sunbeanis cases this way
so that in the event that one is unable to attend a court hearing,
the other could cover it. Vitu declared that his only invol venent
in this case was assisting with the docunent production of the 80
file boxes that were prepared t he weekend prior to the Novenber 20,
2000 settl enent conference.

Finally, at the close of the second opportunity to be heard,
Plaintiffs’ counsel stated that he agreed with the representations
made by Long, Allen, Hall, and Vitu with regard to their
i nvol venent and participation in this case. Plaintiffs’ counse
stated that his understanding is that Hall and Vitu were not
involved in this case in any material way other than assisting with
t he docunent production of the 80 file boxes and Long and Allen
were not “calling the shots” with regard to the di scovery requests.

Subsequent to the opportunity to be heard and in response to
guestions posed by the Court, Sunbeamis counsel submtted two
affidavits that address returns of electric blankets Sunbeam
recei ves each year. Those two affidavits, one fromMffett and the
other from Richard J. Prins, a Sunbeam product safety engineer,
reveal that in the late 1990's through early 2000, Sunbeamrecei ved
approxi mately 200 cl ai ns each year froma custoner that an el ectric
bl anket had snoked, snol dered, sparked, or caught fire causing
personal injury or property damage. The affidavits also revea
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that not all of these 200 claimants would return the electric
bl anket to Sunbeam In addition, Sunbeam would receive warranty
returns of electric blankets from consuners that the bl ankets had
snoked, snol dered, sparked, or caught fire but there was no claim
of personal injuries; these warranty returns nunbered approxi mately
1100 in 1999 and 1800 in the year 2000.
I11. Applicable Law

A. Attorney Cient Privilege and Wrk Product Doctrine

Di scovery is permssible on “any matter, not privileged that
is relevant to the claim or defense of any party, including the

exi stence, description, nature, custody, condition, and | ocati on of

any books, docunents, or other tangible things.” Fed. R Cv. P.
26(b) (1). “The discovery rules are given ‘a broad and Ii beral
treatnment’”, Nat’'l Union Fire Ins. Co. of Pittsburgh, P.A v.

Murray Sheet Metal Co. Inc., 967 F.2d 980, 983 (4th Gr. 1992)

(quoting Hickman v. Taylor, 329 U S. 495 507 (1947)), and

“Ir]elevant informati on need not be adm ssible at the trial if the
di scovery appears reasonably calculated to |l ead to the di scovery of
adm ssi ble evidence.” Fed. R Cv. P. 26(b)(1).

In this case, state | aw supplies the rul e of decision because
this case is a diversity action. The |laws of the state of West
Virginia, therefore, govern the application of the attorney client

privilege. Fed. R Evid. 501; see also, Kidwiler v. Progressive

Pal overde Ins. Co., 192 F.R D. 536, 539 (N.D. W Va. 2000). The
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el enents of the attorney client privilege are that: (1) both
parties must contenplate that the attorney-client rel ationship does
or will exist; (2) the advice mnmust be sought by the client from
that attorney in his or her capacity as a |legal adviser; (3) the
comuni cati on between the attorney and client nust be identified to

be confidenti al. State ex. rel. United States Fidelity and

Guaranty Co. v. Canady, 460 S.E 2d 677, 688 (W Va. 1995) (citing

State v. Burton, 254 S. E 2d 129 (W Va. 1979)). In addition,

“there nust be no evidence that the client intentionally waived the

privilege.” 1d. (citing State ex. rel. Doe v. Troisi, 459 S.E. 2d

139, 147 (W Va. 1995)). “[T] he burden of establishing the
attorney-client privilege...always rests upon the person asserting
it.” Canady, 460 S.E 2d at 684. Because the privilege serves as
a barrier to the devel opnment of the facts of a case, courts nust
strictly limt its application. 1d.

In diversity cases, unlike the attorney client privilege,
federal common | aw and the federal rul es govern the application of
t he work product doctrine. Fed. R Cv. P. 26 (b)(3). Wth regard
to the work product doctrine, “[t]he party asserting the work
product privilege bears the burden of showing (1) that the materi al
consi sts of docunents or tangible things, (2) which were prepared
in anticipation of litigation or for trial, and (3) by or for
anot her party or its representati ves which may i ncl ude an att or ney,
consul tant, surety, indemitor, insurer or agent.” Kidwler, 192
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F.RD at 542 (citations omtted); see also, Fed. R Cv. P

26(b)(3); Nat’l Union, 967 F.2d at 984.

B. Sanctions for the Destruction of Evidence
District courts “enjoy nearly unfettered di scretion to control
the ti m ng and scope of di scovery and i npose sanctions for failures

to conply with its discovery orders.” Hnkle v. Gty of

G arksburg, West Virginia, 81 F.3d 416, 426 (4th Cr. 1996). Once

t he di scovery process has conmenced, a party has “a duty seasonably
to anmend a prior response to an interrogatory, request for
production, or request for adm ssion if the party learns that the
response i s in sonme nmaterial respect inconplete or incorrect and if
the additional or corrective information has not otherw se been
made known to the other parties during the discovery process or in
witing.” Fed. R Cv. P. 26 (e)(2).
The Federal Rules provide that “[i]f a party or an officer,

di rector, or managi ng agent of a party...fails to obey an order to
provide or permt discovery...the court in which the action is
pendi ng may nmake such orders inregard to the failure as are just.”
Fed. R Cv. P. 37 (b)(2). In addition, Rule 37 was anmended in
2000 to allow for a court to issue sanctions if a party, wthout
substantial justification, fails to provide discovery under Rule
26(a) or Rule 26(e)(1), or fails to suppl enent di scovery responses
under Rule 26(e)(2). Fed. R Cv. P. 37(c). Counsel are al so not
i mmune from bei ng sancti oned because “[a] federal district court
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has the inherent power to inpose nonetary sanctions on attorneys

who fail to conply with discovery orders.” |In re Howe, 800 F.2d

1251, 1252 (4th Cir. 1986) (citing Roadway Express, Inc. v. Piper,
447 U.S. 752 (1980)).

Qur Court of Appeal s has established a four part test that the
Court must apply when consi dering whether to i ssue sanctions under

Rul e 37. Southern States Rack and Fixture Inc. v. Sherwin-WIllians

Co., 318 F.3d 592, 597 (4th G r. 2003) (citing Anderson v. Found.

for Advancenent, Educ. & Enploynent of Am |ndians, 155 F.3d 500,

504 (4th Gr. 1998)). The four factors that nust be consi dered
are: (1) whether the non-conplying party acted in bad faith, (2)
t he anount of prejudice that nonconpliance caused the adversary,
(3) the need for deterrence of the particular sort of non-
conpliance, and (4) whether | ess drastic sanctions woul d have been
effective. 1d.

Moreover, “[t]he right to inpose sanctions for spoliation
arises from a court's inherent power to control the judicial
process and litigation, but the power is limted to that necessary

to redress conduct ‘which abuses the judicial process. Silvestri

v. General Motors Corp., 271 F.3d 583, 590 (4th G r. 2001) (quoting

Chanbers v. NASCO, Inc., 501 U S. 32, 45-46(1991)). *“The policy
underlying this inherent power of the courts is the need to
preserve the integrity of the judicial process in order to retain
confidence that the process works to wuncover the truth.”
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Silvestri, 271 F.3d at 590. 1In addition, “courts nmust protect the
integrity of the judicial process because, ‘as soon as the process
falters...the people are then justified in abandoni ng support for

the system’” 1d. (quoting United States v. Shaffer Equip. Co., 11

F. 3d 450, 457 (4th Cr. 1993)). Wen a court sanctions a party for
spol i ation of evidence the sanction should be “nol ded to serve the
prophylactic, punitive, and renedial rationales underlying the
spoliation doctrine” and the court “mnust find sone degree of fault
to inpose sanctions.” Silvestri, 271 F.3d at 590 (citations
omtted).
| V. Discussion

There are two issues that nust be addressed in this report.
First, whether Sunbeam adhered to the settl enent agreenent in this
case as it relates to the 80 file boxes of materials. Second,
whet her sanctions should be inposed against Sunbeam and its
counsel; and if so, in what form

Before reaching the nerits of these two issues, however, the
Court nust dispose of two argunents that Sunbeam has raised in
opposition to this notion. Specifically, Sunbeam argues that this
Court did not retain jurisdiction over the settlenent of this case
and that Plaintiffs’ notion is barred by the plan of reorgani zation
issued by the United States Bankruptcy Court for the Southern
District of New York.

As part of the settlenment, the District Court ordered that due
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to the automatic stay instituted by the bankruptcy court the
deadl i ne for reopening the case had al so been stayed and woul d not
expire until after the stay had been |lifted. The District Court
ordered that any party nmay file a notion to reopen the case until
sixty (60) days after the stay was |ifted by the bankruptcy court.
Once the Bankruptcy Court entered its order confirm ng Sunbeanis
pl an of reorgani zati on on Decenber 18, 2002, either party had until
February 18, 2003 to file a notion to reopen the case. The instant
nmotion was filed on February 13, 2003 and the District Court
granted the notion to reopen on February 20, 2003. Therefore, the
District Court appropriately retained jurisdiction andreopenedthe
case on February 20, 2003. Accordingly, Sunbeam s argunent that
this Court lacks jurisdiction over this case is without nerit.
Furt her nor e, Sunbeam s ar gument t hat t he pl an of
reorgani zation prohibits this nmotion for sanctions is |ikew se
wi thout nerit. Sunbeamis correct that the plan of reorganization

provi des that “all entities who have held, hold or may hol d cl ai ns
agai nst or equity interests in Sunbeamare pernmanently enjoined...”
from commenci ng, continuing, enforcing, attaching, collecting,
creating, perfecting, pursuing, nmaintaining, etc., those clains
and equity interests. (Order at 1.)
The bankruptcy code defines the term*“clains” as:
(A) right to paynent, whether or not such right is
reduced to judgnment, |[|iquidated, wunliquidated,

fixed, contingent, matured, unmatured, disputed,

18



undi sput ed, | egal , equi t abl e, secured, or

unsecured; or (B)right to an equitable renedy for

breach of performance if such breach gives rise to

a right to paynent, whether or not such right to an

equitable remedy is reduced to judgnent, fixed,

conti ngent, mat ur ed, unmat ur ed, di sput ed,

undi sput ed, secured, or unsecured.
11 U.S.C. § 101(5) (2003). The bankruptcy code does not explicitly
define the term “equity interest.” However, this Court believes
that the termequity interest neans what is comonly known as an
“ownership interest.” See Black’s Law Dictionary 540 (6th ed.
1990) (defining equity, in part, as “[t]he extent of an ownership
interest in a venture”).

Plaintiffs seek docunents, product renmins, and the issuance
of sanctions by this Court. Docunents and product remai ns do not
neet the definition of “clains” as that termis described in the
bankruptcy code, or the commonly known definition of an “equity
interest.” Issuing attorney’'s fees, expenses, or a nonetary
sanction agai nst Sunbeam or all three, also does not neet the
definition of claim or equity interest. Mor eover, this court
retains the right to i npose sanctions for spoliation and this power

arises fromits inherent power to control the judicial process.

Silvestri, 271 F.3d at 590; cf., Picco v. dobal Marine Drilling

Co., 900 F.2d 846, 850 (5th Cir. 1990)(stating that “[t]he
automatic stay of the bankruptcy court does not divest all other
courts of jurisdiction to hear every claim that is in any way
related to the bankruptcy proceeding...district courts retain
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jurisdiction to determne the applicability of the stay to

litigation pending before them and to enter orders not

inconsistent with the ternms of the stay”)(citing Hunt v. Bankers
Trust Co., 799 F.2d 1060, 1069 (5th Cr. 1986)). Ther ef or e,
Sunbeam s argunent that the plan of reorgani zation bars action by
this Court is unpersuasive.

A. The 80 Fil es Boxes of Docunents and Materials

The crux of this dispute is: what was to be provided in the 80
file boxes of docunents and what did the parties understand the
agreenent was as it relates to the file boxes.

Plaintiffs’ counsel believed that the 80 file boxes that had
been delivered to his office the norning of Novenmber 20, 2000 had
al ready been “cleansed of the clainmed attorney/client privilege
docunents.” (Hr'g Tr. at 6.) Sunbeami s counsel stated “we w |
copy the nonprotected docunents for you in other wunrelated
l[itigation and split the cost in that.” (H'g Tr. at 7.)
Plaintiffs’ counsel then adds, “[o]ne thing I didn’t say, but in
fairness | will say that to the extent in the docunents produced
today, our [sic] itens that you had considered to be work product
for pending cases, you may - even though they may not have been
pulled fromthe file, you may pull those fromthe files and | w |
not object they have inproperly further renmoved docunents fromthe
files, as long as it is an open and pending claim” (1d.)

After reviewing the transcripts of the settlenment conference
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and the evidentiary hearing, the Court finds that:

(1)

(2)

(3)

(4)

(5)

In

parties

Plaintiffs’ counsel believed that the 80 fil e boxes
that were delivered to his office had al ready been
“cl eansed” of docunents that contained privileged
conmuni cati ons between Sunbeam and its counsel;
Plaintiffs’ counsel believed that when Sunbeamt ook
the 80 file boxes back to its counsel’s office in
M chigan, it <could renpbve any docunments that
cont ai ned attorney work product as it related to an
open or pending claim

Sunbeanmi s counsel believed that the boxes that had
been delivered to Plaintiffs’ counsel’s office had
al ready been purged of privileged materials;
Sunbeani s counsel believed that once the fil e boxes
wer e brought back to his office for copying, he was
permtted to continue to renove docunents that he
believed to be protected docunents - presumably
protected by both the attorney client privilege and
t he work product doctrine; and

There was no restriction on Plaintiffs use of the

docunents that were produced.

light of these findings, the Court concludes that

t he

reached an agreenent wth regard to the docunents

cont ai ni ng attorney work product in pending cases and agreenent on
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the docunments that contained privileged comrunications. The
parti es agreed that the docunents containing attorney work product
in pending cases could be renpved during the copying process.
There was no simlar understanding with regard to the docunents
contai ning privileged communi cations: Plaintiffs’ counsel believed
that the privileged docunents had al ready been renoved; Sunbeani s
counsel believed that he had renoved all of the privileged
docunents, but that he was able to continue to renove privil eged
docunent s during the copyi ng process. However, the Court concl udes
it was the intent of both parties that Sunbeam could retain al
attorney client privileged docunents.

Sunbeamis not required to provide Plaintiffs with docunents
that contain attorney work product in then pending cases because
the parties agreed that these docunents would not be provided.
There was an agreenent between the parties regardi ng docunents that
contained attorney client privileged comunications. The only
m sunder st andi ng was that both counsel thought all such attorney
client privileged docunents had been renoved. This was a nutual
m stake of fact. Both docunents which Sunbeam clains to contain
attorney client privileged conmunications and work product in then
pendi ng cases nust be submitted for an in canmera review in order
for the Court to determne whether the documents contain
conmuni cations that neet the factors outlined in Canady, 460 S. E. 2d
at 688, and attorney work product as defined by applicable |aw
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Specifically, any communi cati on that contains the el enents required
to neet the privilege — and if the privilege was not waived, and
contain federally protected work product doctrine in then pending
cases will be immune from di scovery. Docunents that do not neet
these tests will be disclosed to Plaintiffs.

Sunbeam s counsel testified at the evidentiary hearing that
during the copying process he renoved approxi mately 290 protected
docunent s. (H’ g Tr. at 21.) Sunbeam should review those 290
docunents and segregate theminto three categories: (1) those that
contain only work product in then pendi ng cases, as defined by Rul e
26 (b)(3) of the Federal Rules of Civil Procedure, Kidw ler, 192

F.R D. at 542, and Nat’| Union, 967 F.2d at 983-985; (2) those that

contain only privileged comuni cations as defined by Canady, 460
S.E. 2d at 688 - and have not been waived in sone respect; and (3)
t hose that contain both privileged comruni cati ons and wor k product
in then pending cases. It is Recommended that: (1) all of these
docunents be submtted to the Court for an in camera exam nation
(2) after this review, the Court should issue a ruling as to
whet her they are discoverable; and (3) all other docunments not in
t hose categories may be used by Plaintiffs for any purpose w thout
restriction.
B. Sanctions for Destruction of and Failure to Produce Evi dence
The issue before the Court is whether evidence has been

adduced t hat Sunbeam destroyed or failed to produce evi dence during
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t he di scovery portion of this case and after this Court’s August 8
order; and if so, what sanctions are appropriate.

This is the nost unpl easant and al so the nost inportant issue
t hat has ever been before this Court. Wen this case was settl ed;
the Court thought, and hoped, it was over. It was, at the tinme of
settlenment, very disconcerting to say the least. Sunbeamand its
counsel had refused to conply with the District Court’s order
(affirmng this Court’s order) to produce certain discovery. Not
only had Sunbeam and its counsel refused to produce itens which
they clainmed privileged or protected, but also Sunbeam and its
counsel refused to produce any discovery — even that in which it
did not claimprivilege or protection. Finally, after a notion for
sanctions was granted, Sunbeam produced sone of what was ordered
pr oduced. However, notw thstanding orders finding a waiver of
privil ege, Sunbeam never produced those docunents.

Fast forward 27 nonths. Before the Court nowis evidence that
| eads a reasonable fact finder to conclude that Sunbeam destroyed
or failed to produce itenms which were the subject of a discovery
request and a court order. This intentional and wlful act
constitutes a flagrant abuse of the Federal Rules of Civil
Procedure and, as well, the very essence of the rule of law. If
parties refuse to follow the |law and court orders with inpunity,
the courts are unable to resolve disputes fairly and effectively.

The Court is faced with two choices: it can ignore Sunbeam s
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flouting of the rule of law and let it be sone other court’s
problem or, it can do its duty and sanction those responsible in
a way that they and others who mght be tenpted to engage in
simlar conduct will think twi ce before doing so. Sunbeamand its
nati onal counsel, by their conduct, |eave the Court no choice.

1. The Evidence

It is clear fromthe evidence presented in this notion that a
reasonabl e fact-finder can only find that Sunbeam did in fact
destroy or fail to produce relevant evidence while Plaintiffs’
requests for production were pending and while the notion to conpel
was pendi ng. A reasonable fact-finder can also only find that
Sunbeam destroyed or failed to produce rel evant evi dence after the
August 8 order.

As discussed in this Court’s First Oder Regarding the
Destruction of Evidence, there is evidence before the Court that
shows t hat Sunbeam destroyed evi dence at all three rel evant events
in this case. It is noteworthy that Sunbeam never introduced
evi dence prior to the opportunity to be heard that refuted the
exhibits submtted by Plaintiffs that Sunbeam destroyed evi dence.
At the evidentiary hearing Sunbeamobjected to Plaintiffs’ counsel
argui ng that the docunentary evi dence supported his contention that
Sunbeam destroyed evi dence. Sunbeamargued that there was no basis
for this assertion. This Court overrul ed Sunbeam s objections.
The essence of Sunbeanis counsel’s testinony at the evidentiary
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hearing was to describe the events surroundi ng the production of
the 80 file boxes of docunments. Sunbeanis counsel never addressed
t he destruction of evidence. Now, after this Court has issued a
finding that evi dence has been destroyed, Sunbeamoffered testinony
that disputes this Court’s finding. Specifically, Bell and Moffett
testified that Sunbeam s products and docunent retention policy
governed its handling of clains and that merely because tracking
forms or data bases indicate that product remains were destroyed,
it only meant that the product remains were ready to be destroyed.

However, an exam nation of the testinony reveal s that Sunbeam
followed its docunent retention policy rather than honoring
di scovery requests and that because of that, products were
destroyed or not produced in blind adherence to its policy.
Acknowl edging this situation, both Bell and Mdffett testified that
by following the retention policy, product remains may have been
destroyed during this case. For exanple, Bell testified that after
Sunbeam received the August 8 order it suspended its retention
policy but it had not been suspended prior to that tinme during this
case. (Tr. at 24.) Bell was asked directly whether it had “ever
been recomrended by anyone prior to August of 2000 that such a
suspensi on be put into place?” H's response, after clarification
of the question, was “No sir.” (Tr. at 29-30.) Bel | further
testified that he did not order a suspension of the policy or that
the destruction of products cease anytine prior to the August 8
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order. (Tr. at 40.) O particular concern to this Court was the
fol |l owi ng exchange between Plaintiffs” counsel and Bell:

Q In this instance where the plaintiffs on Cctober
21st, 1999 had served a request for Sunbeam to
produce the remains, any remains that it had
received of electric blankets which had been
involved in a claim that the product had caught
fire, snoked, snoldered, or sparked, it was
Sunbeam s position that they had no duty to retain
those products for production unless and until
ordered to do so by a court; correct?

A W do not retain them That is your
interpretation, sir as to whether or not it is a
duty. We certainly do what we can to protect the
rights of your clients and all of the clainmants,
but there is only so much we can do and run a
busi ness, sir. So we are trying to weigh and
bal ance because we are trying to run a business and
it is getting harder every year with the pressures
from the offshore manufactures and issues |ike
this.

(Tr. at 42-43.)

On direct exam nation Mffett, Sunbeami s national counsel
also testified about Sunbeamis retention policy and how it is
suspended in general and how is was suspended after Sunbeam
received the August 8 order. Mffett’s testinony reveals that he
believes that it was Plaintiffs’ responsibility to seek a
suspensi on of the retention policy, not Sunbeams duty to suspend
the policy in the face of the pending litigation and discovery
requests. (Tr. at 58-59.) Moffett also testified that the

tracki ng docunents and data bases only reveal that products were

ready to be destroyed; not that products had in fact been
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destroyed. (Tr. at 59-62.) Moffett also testified that because of
t he | arge vol une of returns handl ed each year, it was possibl e that
sonme products nmay have been destroyed, and in fact one product was
destroyed inadvertently. (Tr. at 60, 63.)

Furthernore, on direct exam nation, Mffett testified about
his understanding of this Court’s order and its relation to
Sunbeam s duty to suppl enent the discovery under Rule 26(e):

Q Tell the Court, if you will, what you understood
Sunbeam s obligation to be wth regard to
suppl ementation of its various di scovery responses
in this case.

A Well, not just this case, but in any case ny
understanding of the duty to supplenent is that if
there is a discovery request that we are answering
either voluntarily or by court order, we wll
supplement it if we come across additiona
i nformation. | think it is fair to say that ny
clients are aware of that; the clains people that |
deal with, if they receive information that they
think i s responsive to di scovery request, they wll
send it to ne and then we would file a suppl enent al
response....|l can tell you in this case, Counsel,
that | truly do not believe that we failed to
supplenment in this matter because ny interpretation
of the mmgistrate’s August 8th order was that
Sunbeam was to produce product that it had in its
possession at the tine the interrogatory was
served, which we did. Had these clains people cone
to ne and said, “we found nore product that we in
fact, had on Novenber 2nd” or whatever that date
was, we would have supplenented the discovery
response. So we did not shirk any duty with regard
to supplenentation in ny judgnent.

Q But you did not wunderstand supplenmentation to
require you to in any way produce products that
were received after the date that interrogatory was
served; is that correct?
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A That was ny interpretation
(Tr. at 73-74.) On cross exam nation, Plaintiffs’ counsel further
i nqui red about Sunbeam s duty to suppl enent:

Q M. Mffett, it is ny understanding that the way
the Court’s order was applied, the August 8, 2000
order was applied, and I am going to ask this by
way of exanple, am| correct that if — let’s assune
that the request for production or interrogatories,
t he di scovery requests were served on Sunbeam wi th
the conplaint sonetinme between August 21st and
Novenber 2nd of the year 1999. As you understood
the Court’s order, if Sunbeamreceived an electric
bl anket on Decenber 1st, 1999, with a claim that
t he bl anket had caught fire, was that an electric
bl anket whi ch Sunbeam was obligated preserve and
produce here?

A | do not believe so. | believe the order — | read
the order literally to — because if | can explain,
you were asking for everything. W objected. W
ar gued. The Court made a ruling. The Court

limted — in ny opinion, the Court |imted the
amount in ternms of time frame, what we had to
pr oduce. The Court selected a particular tine,
point in time. That was ny understandi ng and that
is how I advised ny client. So what happened
afterwards in ny mnd was not — there was no duty
to supplenment because that is not - the Court
limted, had already considered it and it limted

the tinme period. That was ny interpretation.

(Tr. at 87-88)(underscoring added).

The testinony further reveals that Sunbeam felt that it was
i ncunbent upon Plaintiffs to request that the policy be suspended,
not that it had a duty to suspend the policy and stop destroying
products when it |earned about the possibility of litigation or
knew that this case had been filed. Sunbeamcertainly did not feel
they were required to stop destroying products once Plaintiffs had
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served its requests for production.
Unfortunately for Sunbeam the |aw does not support this
position. Rule 26(e) of the Federal Rules is plain on its face: a

party is duty bound to suppl enment discovery responses at anytine

during the Ilitigation. In addition, “[t]he duty to preserve
material evidence arises not only during litigation but also
extends to that period before the Ilitigation when a party

reasonably should know that the evidence may be relevant to
anticipated litigation.” Silvestri, 271 F.3d at 591. Wen faced
with a simlar factual situation, the Eighth G rcuit determ ned
that a jury nmay be given an instruction with a negative inference
where a conpany destroyed evidence “if the corporation knew or
shoul d have known that the docunents woul d becone material at some
point in the future then such docunents should have been
preserved...a corporation cannot blindly destroy docunments and
expect to be shielded by a seem ngly innocuous docunent retention

policy.” Lewy v. Remngton Arms Co. Inc., 836 F.2d 1104, 1112 (8th

Cir. 1988).

In this case, it is arguable that Sunbeam knew as early as
1998, when Plaintiffs’ counsel sent Sunbeanis counsel a letter
advi sing himthat he represented individuals who clai med personal
injuries or property damage as the result of el ectric bl ankets that
had spar ked, snoked, snol dered, or caught fire, that these product
remains were relevant to anticipated litigation. It is certain
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t hat Sunbeamreasonably knew that the remains were relevant to this
l[itigation in October 1999 when the case was fil ed. W t hout
guestion, Sunbeam reasonably knew that the product remains were
rel evant evidence in this case when it was served with Plaintiffs’
first request for production in Novenber 1999. At a mninmm
Sunbeam s duty not to destroy evi dence arose at this point. Rather
than hiding behind its retention policy, Sunbeam should have been
maki ng every effort, as |late as Novenber 1999, to retain electric
bl ankets that it reasonably knew woul d be rel evant evidence inthis
case. It is inpermssible for Sunbeamto brazenly assert now t hat
its retention policy is binding and its duty was to do not hi ng nore
than follow its own internal policy. That is not an adequate
response in order for the rule of law to have neaning. It is
inmperm ssible for a party to adhere to its own retention policy at
t he expense of the established case |aw on point and the federa
rules of civil procedure.
2. Findings

As a result of the evidence that has been adduced, the Court
makes the follow ng findings:

(1) Sunbeam has an internal product and docunent retention

policy that governs its handling of product returns;
(2) Sunbeanis retention policy was in effect during the
course of this case;
(3) Sunbeam did not suspend the retention policy after this
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(4)

(5)

(6)

(7)

(8)

(9)

case was filed in Cctober, 1999;

Sunbeamdi d not suspend the retention policy after it was
served with Plaintiffs’ request for production of
docunents and things and first set of interrogatories in
Novenber 1999;

Sunbeam believed that in order for the policy to be
suspended, and in order for it to cease destroying
product remains, Plaintiffs were required to request that
the policy be suspended or this Court was required to
request that the retention policy be suspended or this
Court was required to order that the retention policy be
suspended, or all three;

Sunbeam bel i eved that the retention policy enabled it to
ignore its duty to suppl enent discovery responses;
Sunbeam s retention policy authorized the destruction of
evi dence after this case was filed, after Plaintiffs had
served its request for production, and while Plaintiffs’
notion to conpel was pending;

Sunbeam has not submitted into evidence the retention
policy nor has Sunbeam provi ded the Court with a copy of
the retention policy;

Sunbeam s retention policy was suspended in this case

after it received the August 8 order;

(10) Product renmains were intentionally and wil fully destroyed
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or not produced after this case was filed, after
Plaintiffs’ request for production was served, and while
Plaintiffs’ notion to conpel was pendi ng;

(11) Product remains were destroyed or not produced after this
Court’s August 8 order was entered;

(12) Sunbeam failed to supplenent the di scovery responses in
this case as required by Rule 26(e) of the Federal Rules
of Givil Procedure;

(13) Sunbeanis failure to supplenment the discovery in this
case was wi thout justification; and

(14) Al of Sunbeam s conduct was approved by Mffett, its
nati onal counsel

3. Conclusions and Sancti ons

As the result of these findings, the Court concludes that
sanctions are appropriate agai nst Sunbeamand its nati onal counsel,
Moffett. Sunbeanis other counsel of record, Long, Allen, Hall, and
Vi tu, should not be sanctioned for their behavi or because the Court
concludes that they were not a party to, nor were aware of, the
destruction of or failure to produce evidence. Fromthe inception
of this case to today, Sunbeamis strategy and |egal tactics have

been driven and overseen by Mffett.?>

>This is different fromthe Novenber 17, 2000 pronounced
order of the Court when | ocal counsel were well aware of the
Court’s order to turn over discovery.
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Unfortunately, Plaintiffs notion does not cite any authority
for the inposition of sanctions. Therefore, the Court will address
each possi bl e authority upon which Plaintiffs’ notion nay be based.
There are four authorities under which district courts may issue
sanctions: (1) Rule 11 of the Federal Rules of Cvil Procedure;
(2)28 U.S.C. § 1927 (2003); (3) Rule 37 of the Federal Rules of
Cvil Procedure; and (4) the Court’s inherent authority.

There are three reasons that Rule 11 does not apply to this
not i on. First, the rule states that “[a] notion for sanctions
under this rule shall be nade separately fromother notions.” Fed.
R GCv. P. 11(c)(1)(A. Plaintiffs’ notion was styled “Mtion to
reopen and to enforce settlement and for other appropriate
sanctions.” It appears that Plaintiffs failed to conply with this
section of Rule 11; therefore, the Court’s use of Rule 11 to issue
sanctions here would be inappropriate. Second, the rule further
states that it is inapplicable to discovery. Fed. R Cv. P
11(d). The issue here is the conduct of Sunbeam during the
di scovery phase of this case. Thus, Rule 11 does not apply here as
well. Finally, there is no evidence that Plaintiffs have abi ded by
t he safe harbor provisions of Rule 11. Fed. R Gv. P. 11(c)(1) (A
(providing that a notion under Rule 11 “shall not be filed with or
presented to the court unless, within 21 days after service of the
notion...the challenged paper, <claim defense, contention
al | egati on, or deni al is not wthdrawmm or appropriately
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corrected”). Although our Court of Appeals has not explicitly so

held, Plaintiffs’ failure to abide by the safe harbor provisions

may render Rule 11 sanctions inappropriate. See Hunter .

Earthgrains Co. Bakery, 281 F.3d 144, 152 (4th G

2002) (di scussi ng the safe harbor provisions of Rule 11 and stating
that “[a]lthough we have not held the safe harbor provision to be
jurisdictional, we recently noted that many courts have deci ded
that conpliance with it is mandatory”)(citations omtted). Thus,
Plaintiffs failure to adhere to this provisionwould|ikely render
the court’s authority to issue sanctions under Rule 11 null and
voi d.

Moreover, 28 U.S.C. 8 1927 is also unavailing here. A notion
under this statute nmust be alleged with particularity because “the
i nportance of the professional and financial interest at stake and
principles of due process nmandate great caution before assum ng

that the court knows all it needs to know and the respondent has

nothing to add.” In re Cohen v. Fox, 122 F.3d 1060, 1997 W
577583, at *3 (4th Cir. 1997) (unpubli shed). Plaintiffs did not
specifically i nvoke the power of 8§ 1927 in their notion; therefore,
§ 1927 does not apply here because it was not alleged wth

particularity.

The other two authorities for issuing sanctions, Rule 37 and

the Court’s inherent power, are applicable to the pending notion.
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The Court derives its authority to i ssue sanctions for the failure
t o suppl enent di scovery responses if the party is not substantially
justified under Rule 37(c)(1) of the Federal Rules of Guvil
Procedure. The Court derives its authority to i ssue sanctions for
spoliation under its inherent power to control the litigation
process. Silvestri, 271 F.3d at 590. To that end, the Court mnust
apply the four factors of the Anderson test when issuing sanctions
under Rule 37. Anderson, 155 F.3d at 504. The Court nust also
adhere to the dictates of Silvestri when issuing sanctions for
spoliation under its inherent authority. The Court also has the
authority to issue sanctions agai nst Sunbeam s counsel because a
district court “has the i nherent power to i npose nonetary sanctions
on attorneys who fail to conply with di scovery orders.” Howe, 800

F.2d at 1252 (citing Roadway Express, 447 U.S. 752).

Rul e 37 (c) addresses the renedi es avai |l abl e when parties fai
to suppl enment discovery responses or fail to provide discovery
under Rul e 26. Those renedi es specifically allowfor the exclusion
of the evidence at trial. Fed. R GCv. P. 37(c)(1). The rule also
provi des that the Court “may inpose other appropriate sanctions,”
and that in addition to awarding attorneys fees and costs, the
Court may al so i ssue sanctions authorized under Rule 37(b)(2) (A,
(B) and (C). Id. The sanctions that are enunerated in Rule

37(b)(2) include: (1) an order that facts be taken as establi shed;
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(2) an order that the disobedient party nay not support or oppose
claims or defenses or the disobedient party may not introduce
matters into evidence; and (3) an order striking pleadings,

di sm ssing the case, or entering a default judgnent. [d.

Since this case is settled, the sanctions authorized in Rule
37(b)(2) are of no use here. Accordingly, other appropriate
sanctions nust be i ssued. The only sanction that is appropriate in
this case is for Sunbeam and its national counsel to pay a

significant fine.

Al t hough our Court of Appeals recently held that a finding of
bad faith i s not necessary when a Court issues sanctions under Rule

37, Southern States, 318 F.3d at 597, the Court believes that a

finding of bad faith is necessary here because the holding in

Southern States explicitly addressed Rule 37 as it relates to the

exclusion of evidence at trial. | d. This case has already
settled; therefore excluding evidence at trial is not applicable.
Thus, bad faith is included in this Court’s analysis under the

Ander son test.

First, wthout question, this Court believes that Sunbeam
acted in bad faith. Sunbeam obstinately refused to turn over
docunents and product remains at every turn during the course of
this litigation. Each ruling issued by this Court was affirmed by

the District Court. Most notably, when the District Court affirnmed
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the August 8 order on Novenmber 1, 2000, Sunbeam still had not
provi ded t he docunents and product remai ns as of Novenber 17. On
Novenber 17 this Court ordered that the discovery be delivered to
Plaintiffs’ counsel’s office on Monday norning, Novenmber 20, and
i ssued sanctions against Sunbeam in the anount of $5,000 and
agai nst its counsel in the amount of $1,000 each. As part of that
Novenber 17 order, this Court also found that *“Defendant and
counsel intentionally and wilfully refused to obey parts of ny
Order which was affirnmed by Judge Stanp.” (Order at 2.) It was
only then that Sunbeam conplied with this Court’s order. Even
after all of this, incredibly, Mffett testified during this
Court’s evidentiary hearing that on Monday, Novenber 20, 2000,
Sunbeam had wi thheld fromthe 80 fil e boxes docunents that it still
mai nt ai ned were protected fromdi scovery and if the District Court
did not vacate this Court’s order, it was going to file an

energency appeal with the Fourth Circuit.

Furthernore, as has been di scussed and found above, Sunbeam
brazenly asserts that it did not have a duty to supplenment its
di scovery disclosures as is required by the Rule 26(e) of the
Federal Rules of Civil Procedure. Sunbeam believed that its duty
was to follow its retention policy. That retention policy
aut hori zed the destruction of evidence while this case was pendi ng.

Unfortunately for Sunbeam this Court believes that when a party
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consci ously chooses not to followthe federal rules it constitutes

bad faith.

Second, this Court’s Novenber 17 order found that due to
Sunbeam s stonewal ling and refusal to obey Court orders it caused
i rreparabl e harmand prejudice to Plaintiffs because they coul d not
adequately prepare for trial. (Order at 3.) In addition, when
Sunbeam destroyed evidence in this case it prohibited Plaintiffs
frominspecting that evidence and as a result, Plaintiffs were
unfairly prejudiced®. It is inpossible for parties to adequately
prepare for a products liability and personal injury case when they
and their experts are denied the opportunity to inspect evidence
that may contain valuable information to the prosecution of its
case. Thus, Plaintiffs were severely and unfairly prejudiced by

Sunbeani s behavior in this case.

Third, nothing abuses the judicial process nore than when a
party refuses to produce or destroys evidence, except, perhaps,
suborning perjury. If litigants are able to refuse to produce or
destroy evidence, even negligently, with inpunity what is the

purpose of the rule of law and courthouses in general? It is

6 Sunbeam now argues that Plaintiffs’ counsel’s experts have
all the blanket renmains necessary for themto form opinions.
Sunbeam offers this assertion now, after product renains have
been produced in other cases. However, Sunbeam did not make this
argunment in 2000 when Sunbeam had provided no remains to
Plaintiffs’ counsel when a trial was just weeks away.
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i nportant that others contenplating this type of tactic understand
that it is an unacceptabl e practice to destroy or refuse to produce
evi dence. By issuing sanctions in this case, it will serve as a
deterrent to other parties contenplating the sane type of behavi or

that occurred here.

Fourth, given Sunbeam s behavior to date, the Court is certain
that a |l ess drastic sanction woul d not have the same desired effect
as the course that is outlined here. |In addition, since this case
has been settled, nothing other than a significant nonetary

sanction will suffice.

Addressing the factors established by the Silvestri court, a
significant nonetary sanction against Sunbeam and Moffett 1is
necessary here because their conduct of destroying evidence,
ignoring their duty under the federal rules and applicable case
law, stonewalling the submission of Jlegitimately requested
di scovery, and di sobeyi ng and i gnoring Court orders, has abused t he
judicial process. Since this case has settled there is no way that
t he Court can “level the evidentiary playing field.” Silvestri,
271 F.3d at 590. 1In addition, as has been discussed inits finding
of bad faith, Sunbeamis at fault for destroying and failing to
produce evidence. Finally, since this case has settled, a nonetary
sanction agai nst Sunbeam and Moffett is the only way to “serve the

prophylactic, punitive, and renedial rationales underlying the
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spoliation doctrine.” | d. Therefore, nonetary sanctions are

appropriate here.

4. Ampunt of Sanctions

I n determ ning the type of sanctions in general and t he anount
of the nonetary sanction in particular, the Court “nust be guided
by the norm of proportionality that guides all judicia

applications of sanctions.” Newran v. Metropolitan Pier &

Exposition Authority, 962 F.2d 589, 591 (7th Cir. 1992); see

generally Anderson v. Beatrice Foods Co., 900 F.2d 388, 395 (1st

Cir. 1990) (discussing a district court’sroleinthe determ nation
of sanctions and stating that “the judge shoul d take pai ns neither
to use an el ephant gun to slay a nouse nor to wield a cardboard
sword if a dragon | oons. Wet her deterrence or conpensation is the

goal , the punishnent should be reasonably suited to the crine.”).

It appears that our Court of Appeals has provided little
guidance as to the factors a district court nust consider when
deci ding the anbunt of a nonetary sanction for violations of Rule
37. Al so, our Court of Appeals has not stated what anmount of
sanctions are appropriate when a party destroys or fails to produce
evidence, as is the case here. 1In the context of Rule 11 of the
Federal Rules of G vil Procedure, however, the Fourth Circuit has
stated that “[w] hen a nonetary award is issued...a district court

shoul d consi der the [follow ng] four factors: (1) t he
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reasonabl eness of the opposing party’'s attorney’'s fees; (2) the

mnimmto deter; (3) the ability to pay; and (4) factors rel ated

to the severity of the Rule 11 violation.” 1n re Kunstler, 914

F.2d 505, 523 (4th Cr. 1990) (citing Wite v. Ceneral Mtors

Corp., 908 F.2d 675 (10th Gir. 1990)).

As di scussed above, Rule 11 sanctions are not applicable to
this notion. However, this Court believes that it shoul d be gui ded
by the Kunstler factorsinit’s determ nati on of the precise anount
of nmonetary sanctions to be awarded. First, as reconmended bel ow,
Plaintiffs’ counsel should submit a financial affidavit related to
hi s reasonabl e expenses, including attorneys fees, regarding the
filing and prosecution of this notion. Once that affidavit is
submitted, the District Court will determ ne whether the fees and

expenses are reasonabl e and rul e accordingly.

Second, the issue of deterrence has been addressed in the
Court’s application of the Anderson factors and is the sane
analysis that would be enployed under the Kunstler test here
Thus, the goal of deterrence applies here as well and will not be
addressed again. Third, as discussed above, Rule 11 does not apply
her e. However, in an abundance of caution, the Court ordered
Sunbeamand i ts national counsel to submt a financial affidavit on

its financial position.” This order was entered so that the Court

" Docket No. 207
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woul d have all necessary information to nmake a deci sion that was

fair to Sunbeam and its national counsel.

Rat her than provide the information, on July 25, 2003, Sunbeam
and its counsel filed an energency notion for relief fromorders of
the Magistrate Judge.® |In the enmergency notion Sunbeam argues
that: (1) under the order of reference, this Court |acked the
authority to issue the previous orders, including the order for
financial information, and (2) this Court was conducting a cri m nal
contenpt inquiry which is inperm ssible under 28 U. S.C. § 636, et.
seqg., and the governing case |aw on point. Before the District
Court ruled on the notion, on July 30, 2003 Sunbeamand its counsel
filed a petition for a wit of mandanus with the United States
Court of Appeals for the Fourth GCircuit seeking an emergency stay
of this Court’s order that Sunbeamand its national counsel submt
financial information. Sunbeamnade the sanme argunents that it had
made in its enmergency notion before the District Court. On August
1, 2003, the Fourth Circuit issued an order that the D strict
Court’s order of reference be “stayed only so far as it my be
construed as authorizing a decision with respect to the notion
rather than a report and recomrendation.” (Order at 6.)
Therefore, in accordance with the District Court’s order of

reference and the Fourth Crcuit’s order, these notions have been

8Docket No. 208.
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addressed by this Court in a Report and Recommendati on.

Si nce neither Sunbeam nor Mdffett chose to submt financial
information, whichis withintheir rights under the | aw, the Court
is unable to assess what anmount of a nonetary sanction my be
appropriate in light of their ability to pay. Therefore, this

Court can only speculate on their respective financial positions.

Finally, the factors related to the severity of the Rule 11
viol ation are the sane factors di scussed above rel ated to Sunbeani s
destruction of evidence and its violation of Rule 37; therefore,
those factors apply with equal force under the Kunstler test and

wi |l not be discussed again.

In an attenpt to ascertain the proper anount of the nonetary
sanction that is warranted here, the Court revi ewed many cases from
jurisdictions around the country where Courts have i ssued nonetary
sanctions for the destruction of evidence and for abusing the
di scovery process. These cases reveal that nonetary sanctions for
intentional or negligent spoliation have ranged anywhere from
i mposition of costs and fees to a one mllion dollar fine. See,

e.g9., Irigon Ins. Co. v. United States, 204 F.R D. 277, 291 (E. D

Va. 2001) (issuing sanctions for attorneys fees and costs incurred

as a consequence of the spoliation of evidence); Stevenson v. Union

Pac. RR Co., 204 F.R D. 425, 436 (E.D. Ark. 2001) (finding that

docunents were destroyed even though defendant had a docunent
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retention policy and issuing sanctions for attorneys fees and

costs); Danis v. USN Communi cations, Inc., No. 98C7482, 2000 W

1694325, at *5 (N.D. Ill. GCct. 23, 2000) (finding that defendant
failed to inplenment adequate steps to discharge its duty to
preserve docunents and information that mght be discoverable,
i ssui ng sanctions agai nst defendant’s CEOi n the amount of $10, 000,
but not awardi ng fees and costs because both parties were equally

at fault and had clainmed $1,524,762.03 in fees and expenses

associated with the sanctions issue alone); United States v. Koch

Indus. Inc., 197 F.R D. 488, 491 (N.D. la. 1999) (awarding

sanctions in the anmount of $200, 000 for the negligent spoliation of

a conputer data base); In re the Prudential Ins. Co. of Anmerica
Sales Practices Litig., 169 F.R D. 598, 615-617 (D.N.J.
1997) (issuing a fine in the anbunt of $1 million for Prudential’s

“haphazard and uncoor di nat ed approach to docunent retention” which

resulted in destruction of docunents after the court ordered that

docunents be retained); Turner v. Hudson Transit Lines, Inc., 142
F.RD. 68, 80 (S.D.NY. 1991)(awardi ng costs and attorneys fees in
t he amount of $6, 723. 65 for the negligent destruction of evidence);

Capel lupo v. FMC Corp., 126 F.R D. 545, 553 (D M nn.

1989) (awardi ng fees and costs nmultiplied by a factor of two for

intentional destruction of docunents); Nat’'|l Ass’'n of Radiation

Survivors v. Turnage, 115 F.R D. 543, 558-559 (N D. Cal.
1987) (awar di ng fees and costs totaling $105, 000, and i ssuing a fine
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of $15,000 to be paid to the Court as reinbursenent for
“unnecessary consunption of the court’s tine and resources” as the
result of defendant’s “reckl ess and irresponsi bl e abrogation of its
responsibility to assure full conpliance with di scovery requests”);

see also Creative Res. Group of New Jersey, Inc. v. Creative Res.

Goup Inc., 212 F.R D. 94, 103-105 (E. D.N. Y. 2002) (awar di ng $34, 400

in fees and expenses as a sanction for discovery abuse).

One nust not | ose sight of what Sunbeam and Mffett were doi ng
in this case. Together they were intentionally w thhol ding from
Plaintiffs’ counsel, and even nore inportantly, the public, their
knowl edge that a significant nunber of electric blankets sold to
the public® were allegedly defective and caused serious property
damage - and even worse, serious personal injuries. The
sancti onabl e conduct was the intentional w thhol di ng of i nformati on

about a risk of serious harmto the public.

Drawi ng on nore than 30 years of |egal experience, both as a
practicing attorney and a mmgistrate judge, the undersigned
believes that it is reasonable to assune that Mffett, as national

trial counsel for Sunbeam bills approxi mately 2000 hours, or nore,

°My recollection is that Sunbeam was the only nmanufacturer
of electric blankets at that time. Further, while the percentage
of defective blankets was a snmall percentage of the tota
bl ankets sol d, the nunber of defective electric blankets sold was
not insignificant, nor was the damage to persons and property
i nsignificant.
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per year at approximtely $250 per hour, or nobre, for a gross
i ncome of $500, 000, or nore, per year. This Court believes that
twenty percent of annual gross incone is a reasonable sumto punish
a lawer for serious abuse of the rule of law and to deter others
fromengaging in simlar conduct. The undersigned was unable to
find any i nformation on Sunbeanis financial position that nay have
shed light onits ability to pay a nonetary sancti on. However, the
undersi gned believes that it is reasonable to presune that it would
not be a hardship for a conmpany such as Sunbeamto pay the sumt hat
is recomended bel ow This Court believes that the anount
recommended below is a reasonable sum to punish a conpany for
serious abuse of the rule of law and to deter others from engagi ng
in simlar conduct. The Court is confident that the anpbunt of the
sanction recomrended belowclearly will not “bankrupt the of fending

parties or force themfromthe future practice of |aw. Kunst | er,

914 F.2d at 524.

Accordingly, with the foregoing legal principles in mnd, the
Court recommends t hat Sunbeam be fined two hundred t housand dol | ars
(%200, 000.00) for its abuse of the judicial process. The Court
recommends that Sunbeamis national counsel, Stephen T. Mffett,
Esq., be fined one hundred thousand dollars ($100,000.00) for his

abuse of the judicial process.

Finally, in light of the behavior outlined above, the Court
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has a duty to notify the appropriate licensing authorities of its
action. Canon 3B(3) of the Code of Conduct for United States
Judges directs this Court to “initiate appropriate acti on when the
j udge beconmes aware of reliable evidence indicating the |ikelihood
of unprofessional conduct by a judge or lawer.” The conmentary to
the Canon 3B(3) states that “[a] ppropriate action nay
include...reporting the violation to the appropriate authorities”;

see also Cobell v. Norton, 213 F.RD. 33, 40 (D.D.C.2003)

(reaffirmngits previous conclusion that reliable evidence existed
t hat defense counsel violated the ethical rul es governing attorney
conduct and referring the matter to the District of Colunbia’ s
di sciplinary panel). Accordingly, the Court recomends that the
licensing authorities of the states in which Mdffett is admtted,
as shown on his pro hac vice application, be notified of this

Court’s actions.

V. Recommendati on

As the result of the conduct that has been outlined in this

Report, the Court RECOMMENDS t hat:

(1) Defendant pay two hundred t housand dol | ars ($200, 000. 00)
to the Clerk, United States District Court for the

Northern District of West Virginia;

(2) Defendant’s national counsel, Stephen T. Mffett, Esq.,
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pay one hundred thousand dollars ($100,000.00) to the
d erk, United States District Court for the Northern

District of West Virginia;

(3) The Cerk forward a copy of this report and the orders
dat ed August 8, 2000, Novenber 1, 2000, Novenber 17,
2000*2, and May 23, 2003 to the Attorney Discipline
Board, 211 West Fort Street, Suite 1410, Detroit,
M chi gan 48226; and the O fice of Disciplinary Counsel,
Suprene Court of Chio, 250 Civic Center Drive, Suite 325,
Col unbus, Onhi o 43215-5454;

(4) Sunbeamsubmt to the Court for an in canera reviewon or
bef ore August 19, 2003 those docunents, bates stanped,
that were renoved fromthe 80 file boxes and have been
segregated into the three categories described above;

(5) Plaintiffs’ counsel file an affidavit on or before August
19, 2003 related to his reasonabl e expenses, including
attorneys fees, regarding the filing and prosecution of
this notion; and

(6) The District Court award Plaintiff’s counsel attorneys

“Docket No. 65.

" Docket No. 104.

2Docket No. 139.

3 Docket No. 191.
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fees and expenses incurred as the result of the

prosecution of this notion.

Any party who appears pro se and any counsel of record, as
applicable, may, within ten (10) days after being served with a
copy of this Report and Recommendation, file with the derk of the
Court witten objections identifying the portions of the Report and
Reconmendati on to which objection is nade, and the basis for such
obj ecti on. Failure to tinmely file objections to the Report and
Reconmendati on set forth above will result in waiver of the right
to appeal froma judgnent of this Court based upon such Report and

Recommendati on

The Cerk of the Court is directed to nmail a copy of this
Order to parties who appear pro se and any counsel of record, as

appl i cabl e.
DATED: August 4, 2003

/sl
JAMVES E. SEI BERT
UNI TED STATES MAG STRATE JUDGE
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